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to bind his ~wwife as her agent; nor can T
find any cvidence to charge her with knowl-
edge of her hushand’s  procecdings in the
business. The goods were manufactured in
Maine, She then resided in Massachusetis;
and there Is no testimony that she wag in
any way cognizant that tlie business was con-
tinued after Afay 25, 1873, as it had been
previously conducted.

Couceding that the parinership continued
beyond the year, the husiness heing carried
on as before, without change of any kind,
still, it is clear that by the withdrawal of
Boody from the firm on the eighth day of
Decewber, 1873, the firm of J. Berryman & Co.,
as it had previously existed, was at an end.
Boody had then a right to withdraw at any
time, ag the year had expired; and by so
doing, with or withoui the assent of his as-
sociates, the parinership was dissolved, and
the other partners were no longer copariners,
but fenants in common merely; and some
further agreement Dbeiween them would he
requisile to create the relation of copartner-
ship.

In the present case, there is an entire ab-
sence of testimony to establish the assent of
Mrg. ITall fo the creation of a new copartner-
ship between herself and Berryman, under
the style of J, W. Berryman & Co.; and,
upon the clearest prineiples of law, she can
net in any way Dbe considered as having
entered inio such a copartnership.

It can not be preftended that a single word
can be found in the articles of May twenty-
third, conferring on J. 'W. Hull authority to
constitite her a member of any new firmn,
or to continue the old firm beyond the year.
She had agreed to become a member of the
firm as composed of the three persons named
in the articles; but, nowhere does she assent
to De Dbound by her attorney’s attempt to
create A new partucrship between herself and
one member dalone of the ¢ld firm,

It is argued that the old firm still contin-
ued after” December 8, 1873, because no no-
tice was given ot the dissolution; but, this
is not an accurate statement of the condition
ot the parties. The firm was in fact dis-
solved by the withdrawal of Boody; but,
notwithstanding such was the consequence
of his withdrawal, the law of partnership
provides that, as to those who have dealt
with a firm knowing its members, the copart-
nership, after it is dissolved, shall be deemed
to continue until knowledge of the change is
in some way brought heome to such parties.
It is merely an application of the doctrine of
estoppel as to one class of creditors, who
have, in Ignorance of any change, continued
their dealings on the faith of afl continuing
as copartners who were so originally; Lut,
quoad the individual members of the firm
and the world at large, the firin is no longer
in existence when one memher has with-
drawn, and the firm is thereby dissolved;
and, as such member can ne longer be held
chargeable with debis contracted after such

[3 Fed, Cas. page 204]

dissolution by one or more of the members
of the firm econtinuing to carry on the busi-
ness under the firm name, he is not liable
1o be adjudged bankrupt ag a member of the
firm, if those continuing the husiness hecome
Lankrupt. It may be thatf, by his neglect
to notify the old credifors, a special liabilify
has been incwred hy him to those who may
have confinued iheir dealings in ighorance
of any change; but gnch a liability is not a
ground for proceedings in bankruptey against
such a party, as a geueral copartner in the
new husiness,
Petition disinissed as to Sarah A. IHall,

Case No. 1,360a.
In re BERTIIOUD.
Distriet Court, 8. I, New York.

[Nowhere reported, opinion met new aeccessi-
ble.]

Cage No. 1,361

BERTUANKEAU v. BOARD OF DIRECTORS
OF CITY SCHOOLS et al

[3 Woods, 177.]*
Circuit Court, D. Louisiana. Nov. Term, 1878,

CoxSTITUTIONAL Law — Privinesc:s AxRp IMmexi-
TIER OF CITIZENS OF THE UNITED STATES--SEP-
ARATION OF WHITE AND CoLoRED CHILDREN 1IN
ScHO0LS—FeEDERAT, CoURTs —JURISDICTION—VI-
OLATION OF STATE Laws BY STATE OFFICERS.

1, Whoere the officers of a city or state provide
publie schools of equal excellence Tor all ¢hil-
dren hetween certain ages, but do not allow
chililren of colored parents to atlend the same
schools with children of white parvents: Held,
that the rights of the former nnder the consti-
tution and laws of the United States were not
thereby impaired.

[Cited in Claybrook v. City of Owensboro, 16

Fed, 302.]

2, The federal courts have no jurigdiction, ir-
regpective of the citizenship of the parties, of
suits respecting violations of a state law or con-
stitution by the officers of a state, svhich do not
impair rights granted or securcd by the consti-
tution or laws of the United States.

[Cited in Claybrook v. City of Owenshore, 16

Fed. 305.]

Tn equity. The bill was filed [by Arnold
Bertonneau] against the hoard of directors of
city schools of the city of New Ouvleans, a
corporation created by the state of Louisiana,
Win, Q. Rogers, chief superintendent of the
public schools of New Orleans, and George
H, Gordon, principal teacher of the school
known as the Fillmore school, in the third
district of the city of New Orvleans, [Heard
on demurrer to bill,. Demwrrer sustained.]

The ceomplainant and all the defendants
were alleged to be citizens of the state of
Louisiana. The bill averred in substance that
the complainant was a person of African de-
seent, the father of twoe legitimate male chil-
dren, aged respectively nine and seven years;
that he resided with his children at No. 367

1 [Reported by Hon. William B. Woods, Oir-
cuit Judge, and here reprinted by permission.]

[3 Fea

North 1
Ieans, |
payer i
school

was ol
distant
vember
fendant
sehool,
dren as
do on

can des
from &
perinte]
to rece
said sc¢
fendani
schools
and 1
“Whenr
its pary
educati
disposa
gard 1«
assured
aducati
schools
mittea

superin
to taksd
necesss
'lie il
lution ;
of sect
the cal
declare
Iaw w]
mumniti
&% 1
risdict
and of
United
B0l W
nance,
state o
subjec!
or ot
of, to t;
or imi
and lak
in an §
proper’:
§ 1979
said p’
tion of-
state |
gereri-
free pr
the sta’
taxatic
this st
ty-one .
or oths
establi-
distine;
tion.
instital
1y for "




5. page 2947

the members
on the busi-
ig not liable
iember of the
iiness Lecome
¢ his neglect
ecial liability
ose who may
in ignorance
ility is not a
uptey against
artoner in the

A, Hall.

'S

York.

. DOW HRCCessi-

DIRECTORS
t al

r. ‘Perm, 1878,
5 AND Inmuxi-
) BTATHS —SEP-
» CHILDREN 1IN
ISDICTION—VI-
rE OFFICERS.

r sfate provide
2 for all chil-
do not allow
cend the same
arents: Held,
ler the consti-
ales were not

Jwensboro,. 16

urisdiction, ir-
he parties, of
te law or con-
which do not
by the consH-
35,

Jwensboro, 16

1 [by Arnold
f divectors of
w Orleans, a
of Louisiana,
mndent of the
and George
»f the school
in the third
ans. [Heard
T sustained.l
e defendants
the state of
ubstance that
T African de-
wte male chil-
. SeVen years;
m at No. 367

. Woods, Cir-
permission.]

[3 Fed. Cas. page 2053

North Rampart strect, in the ecity of New Or-
leans, and was a4 property holder and tax
payer in gaid city; that the nearest public
school to complainant’s place of regidence
was on Bagatelle street, in the third district,
distant about three blocks; that about No-
vember 13, 1877, complainani applied to de-
fendant Gordon, the principal teacher of salkl
achool, to admit the complainant’s snid chil-
dren as pupils therein, which he declined 1o
do on the ground that they wwere of Afri-
ean descent, and alleging that his instructions
from defendant William O. Rogers, chief su-
perintendent of public schools, forbade him
to reccive children of African descent into
snid schools; that on July 8, 1877, the de-
fendants, “the hoard of dircctors of city
schools,” adopted and pnblished a preamble
and resolutlon In the following wwords:
“{Whereas, this board, in the performance ot
its paramount duty, which is to give the best
education possible within the means at its
disposal, to the whele population, without re-
enrd to race, coler or previous condition, is
assured that this end ean be best attained hy
educating the different races in separate
schools; iberefore, Resolved, that the com-
mittee on teachers, nided and assisted by the
superintendent, be authorized and insfructed
to take such steps during vacation as may be
necesgary to carry this object into effect.”
‘e Bill claimed that this preamble and reso-
lution were in violation of the second clause
of section T of article 14 of the amendments io
the counstifution of the United States, which
declares: ‘‘No state shall make or enforce any
layw which shall abridge the privileges or im-
munities of citizens of 1he United States,
# % por deny to any person within its ju-
risdiction the equat protection of the laws,”
and of that provision of the statutes of the
TUnited States which declares that “any per-
gon who, under color of any statute, ordi-
nance, regulation, custom, or usage of any
state or territery, subjects to, or causes to he
subjected, any citizen of the United Siates,
or other person within the jurisdiction there-
of, to the deprivation of any rights, privileges,
or immmpities sccured by the constitution
and laws, shail be liable to the party injurecd
in an action at law, suit in equity, or other
proper proceedings for redress:” Rev. St
§ 1979. The bill further charged thai the
sajd preamble and resolution were in viola-
tion of article 135 of the counstitution of the
state of Louigiana, which deciares, * The
general asgemDbly shall establish at least one
free public school in each parish threughout
the state, and shall provide for its support by
taxation or otherwise. AIl the childrem of
thig state between the ages of six and twen-
ty-one shall be admitied to the public schools
or other institutions of learning sustained or
establshed by the state in common, without
distinction of race, color or previous condi-
tion. There shall be no separate schools or
institutions of learning established exclusive-
ly for any race by the state of Louisiana.”

(Case No. 1,361) BERTONNEAU

The bill further eharged that said action
of the Loard of directors of the city schools,
amd of the other defendants, subjected the
complainant to the deprivation of his right
ag a ecitizen of the United States and of the
state of Louisizna, of having his children
schooled and educated in and at said public

" school, which was established and sustained

by the state of Louisiana, and i whiclt
schooclable children of wwhite parents ywere
admitted and cducated, and degraded him
and his family by the denial of thelr equal-
ity in the public schools with children of
other citizens of the state. The prayer of
the Will was for a decrec declaring the pre-
amble and resolution above recited, and the
actings and <oings of said defendaunis ahove
gel forth, to be in violation of the const-
tution und laws of the United States, and that
gaid defendants be cnjoined and prohibited
from enforcing said preamble and resolution,
or any other ordinance to the same effect, and
that defendants be required to admit the
gaid children of complainant to said publie
school, or any other public school sustained
or cstablished by and uunder the constitution
and laws of the state of Louisiana, as pu-
pils, to be edueated therein just as the chil-
dren of gvhitc parents are admitled and ed-
neated thecein. To ihis bill the defendants
filed n {demuzrrer, on the ground thal it con-
tnined no maiter of cguity whereof the court
could fake jurisdiction under the cobstitu-
tion and Inws of the United States, or
whereon the eourt could ground any decrce
or give complainant any relief against the
defendants.

John Ray, for complainant.

Iidgar TFarrar, Asst. City Atty., for de-
fendants.

WOODS, Circuit Judge. ‘There is no com-
plaint in the bill that complainani’s children
are excluded from the public schools of the
gtate on account of their race and color or
for any other reason. Nor is there any
averment that the public schools which are
open to compiainani’s chiidren are in any
respeet  whatever infevior to the schools
where the children of the white race are
edueoated. The grievance, and the sole griev-
ance, set out in the bill is that complainant’s
children, being of African descent, are not
allowed to attend the same public schools
ns those in which children of white parents
are eduecated. Is this a deprivation of a
right granted by the constitution of the
Trnited States? The complainant says that
the action of the defendants deprives him
and his children of the equal protection of
the laws, and therefore impairs a right
granted o him and them by the fourteenth
amendment to the constitntion of the United
States, and the act of congress passed te
gsecure the same. I there any denial of
equal rights in the resolution of the hoard
of directors of the city schools, or In the
action of the subordinate officers of the
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schools, ag set out in the hill? Both races
are treated precisely alike. VWhite children
and colored children are compelled to attend
ditferent schools. "I'hat ig all. The state,
while conceding equal privileges and advan-
tages to both races, has the right to manage
its schools in the manner whiech, in its judg-
ment, will best promote the interest of all
The state may be of opinion that it is bet-
ter to educate the scxes separately, and there-
fore establishes schools in which the chil-
dren of different sexes are cducated apart.
By such a policy can it he said that the equal
rights of either sex are invaded? Equality
of right does not involve the nccessity of
ciucating children of both sexes, or children
without rcgard to their attainments or nge
in the same school. Any classification which
preserves substantlially equal sehool advan-
tages does not impair any rights, and is not
prohibited by the constitution of the United
States, Equality of rights does not neces-
sarily imply identity of rights. These views
have been held by the supreme eourt of Ohijo,
in respect to & law under -which colored
children were not admitted as a matier of
right into the schools for while children.
State v. McCann, 21 Ohic St. 199, See, also,
State v. Duffy, 7 Nev. 342, where substun-
tially the same dectrine is held. See, also,
the concwmring opinion of Mr., Justice Clif-
ford, in ITall v. De Cuir, 95 T, 8. 485. In
1he state of Georgia theve is a Iaw forbidding
the intermarriage of hite persons and per-
sons of African descent. It was held by
Lrskine, District Judge, of the United Siates
court, that this law was not obnoxious to

the fourteenth amendment to the constitu--

tion. Tn re Hobbs, [Case No. 8,550.] The
argument in support of this decision is that
the law applies with cqual fores to persons
of Loth races. Ifs prohibition applies alike
to black and white, and the penalty for dis-
obedience falls with equal severity on botl.
These authorities, it secms fo me, fully sus-
tain fhe views above announced by this
court. But complainant contends that by
the constitution of the state of Louisiana
separate schools for white and colared ehil-
dren are prohibited, that the actings and do-
ings of defendants set out in the hill are in
violation of the paintiff's right under the
congtitution of the state, and are a denial to
plaintift of the equal protection of the laws
of the state, and that the board of the city
schoolg and the other defendants in the hill,
in this matter repregent the state; that their
acts are the aects of the state, and, conse-
quently, that the clause of the fourteenth
amendment to the constitution of the United
States, which declares “No state shall deny
to any persen within its Jjurisdiction the
equal protection of the laws,” applies to
this case.

‘Whether the board of directors of city
scl.ools, Rogers, the chief superintendent of
schools, and Gordon, the principal of the
Fillmore school, are the state of Lounisiana,

[3 Fed. Cas. page 296]

their acts are to be considered the geis of
the state, it is wnnecessary now to decide,
Conceding for the present that their acts are
the acts of the state, does it follow that thig
court can take coghizance of their doingsg,
mnder that clouse of the constitution relied
on? If Y am not in error in holding that the
requiring of white and colored children to
attend separate schools, even when such
schools are supported at the public cost, doeg
not deprive cither class of their eqital rights,
it would follow that as hetween citizens of
the same state this court has no Jjuvisdiction
of the case presented by the bill. If T am
right in the view presented the claim of
complainant amounts to this, that this court,
without regard to the citizenship of the par-
ties, has authority to inguire into. every vio-
ladion of a state law or state constitution by
the officers of the state. This cowrt does not
8It to supervise the conduct of state officerg
unless it impairs some right granted by the
constitution ot the United States, or unless
the citizenship of the partics {o the suit gives

thorized to cnforeg or administer the state
laws only when there is a confroversy be-
tween citizong of differcnt states. As the
bill doos not present the case of an impair-
ment of a right granted by the constitution
of the Tnited States, and as all the parties
to it are citizens of the state of Louisiana it
does not disclose any case of which thig
court can take jurisdiction. The demurrer
must therefore be maintained.

BE]éilfl(‘)RAM, The, (DILI: v.) See Coase No. 3,-

Came No. 1,362.
BERTRAM et al. v, LYON,
[1 MeAll 58.]¢
Cireuit Court, D. California. July Term, 1855.%

BALE—VALDITY—LACE oF SUBTECT-MATTER — M13-
TARE TN DIESCRIPIEON —WARRANTY.

1. When the substance of a thing sold, is not
in existence at the time of sale, such sale is
void,

[See note at end of case]

2, A mistake without bad faith, made in the
description of the brand on flour barrels does
not so essentinliy change the substance of the
flour ag to render void the sale, Where the sale
note described the flour as “Haxall,” whereas
it was branded “Gallego,” the sale was not
avoided,

[See note at end of case.]

3. But the description amaunted to a war-
ranty, for breach of which, damages, if proved,
could be recovered.

[See note at end of case.]

At law. This action is brought by vendor
against vendee, to recover the purchase-mon-

! [Reported by Cutler MecAllister, Esq.]
*[Affirmed by the supreme court in Lyon v.

Bertram, 20 How. (61 U. 8.) 149.]
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